PREET BHARARA

United States Attorney for the

Southern District of New York

Attorney for the United States of America

By: REBECCA C. MARTIN
JEAN-DAVID BARNEA ‘
Assistant United States Attorneys

86 Chambers Street, 3rd Floor

New York, New York 10007

Tel. No.: (212) 637-2714/2679

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES and NEW YORK STATE ex rel.
INTEGRITY ADVOCATES LLC,

} ' No. 12 Civ. 2327 (LLS)
Plaintiffs,

VS,

COMPREHENSIVE ANESTHESIA SPECIALISTS,
P.C. (“CAS™); AMBULATORY VASCULAR CARE
MANAGEMENT, LLC; AV CARE CENTERS; -
RICHARD J. HARRIS; ACQUISTA AND MATTOO
MEDICAL ASSOCIATES, PLLC; MATTOO BHAT
MEDICAL ASSOCIATES, P.C.; and DR. FENG QIN,

Defendants.'

UNITED STATES OF AMERICA; :

Plainﬁff—lnterveﬁdr,‘ -
VS.

MATTOO & BHAT MEDICAL ASSOCIATES, P.C.,
and DR. FENG QIN,

Defendants.

STiPULATION AND ORDER.OF SETTLEMENT AND DISMISSAL

This Settlement Agreem_éﬁf (‘ﬁéreeniéﬁt”) is entered into by and among the United



States of America, acting through the United States Department of Justice and on behalf of the
Office of Inspector General (“OIGV~HVHS:"’) of the Department of Health and Human Services
(“HHS”) (collectively the “United States™), Defendant Mattoo & Bhat Medical Associates, P.C.
(“MBPC” or “Defendaﬁt”), and Relator Integrity Advocates LLC (“Relator”) (collectively
referred to as “the Parties”), through their authorized representatives.

REC‘iTA»LS‘ -

WHEREAS, MBPC is anephrology mechcal Ipr‘avtctice establi’sheld in 1993, which, in or
about April 201‘0‘, began to opérate two ofﬁée-Based surgery facilities in Manhattan and Queens
(the “AV Care Centers”), which were managed by Ambulatory Vascular Care Management,
LLC (“AV Care”) pursuant to an agreement;

 WHEREAS, the AV Care Genters Qpcyaﬁéd from on or about April 2010 until on or about
April 2012 (“the relevant period”); L

WHEREAS, MBPC employed Dr. Feng Qin (“Dr. Qirf’) as a vascular surgeon to work at
the AV Care Centers;. |

WHEREAS, the AV Care Centers provided vascular surgery services to patients with
end-stage renal disease (“ESRD”) who recc‘ii/t‘adfdié‘l'y‘s‘:is, and required well-functioning vascular
access in on;der for them td be ef‘fvéq‘ti}‘)&ély dlalyz)edtwo bf thé most cbmrﬁon procedures
performed at> the AV Care Cenfefs we.re ﬁstula;grarris (a radiological procedure in which dye is
injected into the patient’s vein or artery to visualize it) and angioplasties (in which wires and
' balloons ai‘e inserted into veins or arteries that have narrowed in order to restore the blood flow);

WHEREAS, the patients vtnefggqqiat the. AV Care Centers were all enrolled in the Medicare
program established by Title XVIII of fhe Social Se‘qu_rity Act, 42 U.S.C. § 1395 et seq.

(“Medicare™);



- WHEREAS, Relator is a limited-liability corporation whose members are Larry Lee,
M.D.; Damion Sanchez, M.D.; and Xavier Vicioso, M.D.;

WHEREAS, on March 23, 2012, Relator filed a qui tam complaint in the above-
captioned action in the United States DlStI’lCt Court for the Southern District of New York,
pursuant to the qui tam provmons of the False Clalms Act,31 U.S.C. § 3730(b) (the “Civil
Action”');

WHEREAS, the United States intervened in the Civil Action on April 30, 2015, as
against MBPC and Dr. Qin;

WHEREAS, the Umted States contends that MBPC submitted or caused to be submitted
claims for payment pursuant to the’ Medlcare Program for services rendered by its providers,
including Dr. Qin;

WHEREAS, the United States’ Complairit-in-Intervention (“United States Complaint”)

alleges that from April 2010 to April 2012, MBPC and Dr. Qin performed and billed Medicare
for fistulagrams and angioplasties WIthcut having.\the.required clinical findings to support such
billing and performed routine ﬁSﬁﬁiagfams for :501'eehiné pL{rpose's (the-“Covered Conduct”),
resulting in violations of the FCA,;

In consideration of the m.utuall promises and obligations of this Agreement, the Parties

“agree and covenant as follows:

‘TERMS AND CONDITIONS

1. The Parties consent tothis Court’s exercise of personal jurisdiction over each of
them with respect to this action.
2. MBPC shall pay to the United States ONE MILLION DOLLARS

($1,000,000.00) (the “MBPC Settlement Amount™) no later than 30 days after the Effective Date



of this Agreement by electronic funds transfer pursuant to written instructions to be provided by

the United States Attorney’s Office for the Southern District of New York.

3. MBPC admits, acknowledges, and accepts responsibility for the following facts

during the relevant period:

a)

b)

d)

MBPC? estabvlishqd m appfq?ﬁimatély August. 10, 1993, is a nephrology
medical practice..A |

In or about 2010, MBPC received accreditation from the American
Association for Accreditation of Ambulatory Surgical Facilities to operate an
o_fﬁce—based surgery (‘?Q;B'S:_’) fagilify in Manhattan and in Queens
(colletively “the OBS failities”).

MBPC’s OBS facilities operated from about April 2010 through about April
2012. The OBS portion of MBPC’s practice wasimanaged by AV Care
pursuant to a. license and management agreement.

MBPC’s OBS pati_ents were:indiyiduals with ESRD who regularly required,
and received,_ﬂiélysié. 'Th.f;sé patﬂ'_i.ent:s requircd: well-functioning vascular
access in order f().l‘; them to ‘bv._e effectively dialyzed.

MBPC’s OBS facilities, known as AV Care Centers, provided ESRD-related

wvascular access services, such as fistulagrams (a radiological procedure in

which dye is i,njefgted, into the patient’s vein or artery to visualize it) and
angioplasties (in wh:‘i.ch W‘ire.s:!and:balloons are inserted into veins or arteries
that have narrowéd in order to restore the blood flow).

MBPC employed or contracted with surgeons to perform fistulagrams and

angioplasties at its OBS facilities.



g

h)

Local Coverage Determmatlon L.30737, Dialysis Coverage Mamtenance
xssued by Natlona] Government Servwes Inc on or about June 1, 2010, as

amended over tnne (the “LCD”) states that “[t]ypically, the clmlca]

* examination prowdes adequate information to determine whether there is

hemodynamlcally significant dialysis shunt dysfunction,” and listed certain
“clinical ﬁndmgs [that] are cons;deled dlagnostlcally specific and approprlate
indications to initiate theraples to re-establish physiologically appropriate flow
in the dialysis fistula.”

The LCD provided that fistulagrams “performed to evaluate an AV access on

a routine basis in the absence of signs and symptoms, the services are

~ considered monitoring, and are not separately covered by Medicare.” The

i)

LCD further statea: t_hat angjpp\taisty “is not necessary for all poorly
functioning AV dt'al}}eis accesses. .Co‘verage will be considered if there is
dooumentations‘upport'ing _the.presence of residual, hemodynamically
significant stenosis, generally >/50,>nercent of the vessel diameter.”

As a regulaf ,p,?a¢ti;060 A-\/:f(ja‘,rte routiriely scheduled patients for fistulagrams

and angioplasties'as many a_$“ three months in advance, and MBPC surgeons

performed these,pyeschedttled fistulagrams as a matter of routine even if the
patient presented without a clinical reason for the fistulagram or indications
of difficulty with dialysis.

From time to time, a surgeon under MBPC contract during the rel,evant period
of time Perf(";m?d;@égiQP,].?%ﬁ?S on certain patients at the Manhattan OBS

facility where -'thelpatient' information and records did not support “the



presence of residuai,'rherﬁddynamically' significant stenosis, generally >/50
percent of the vessel diameter.” o

4, Subject to the exceptions in Pafégraph 6 (concerning excluded claims) below, and
conditioned upon MBPC’s full payment of the MBPC Settlement Amount, the United States
releases MBPC, its parents, subsidiaries, and all of its current and former officers, directors,
employees (except Dr. Qin), shareholders, and assigns (the “MBPC Releasees™) from any civil or
administrative monefary claim the_U’riit’éd Statés -haé for the Covered Conduct under the False
Claims Act, 31 U.S.C. §§ 3729~3’7I33;' 'thé Civil Mor;etary Penalties Law, 42 U.S.C. § 1320a-7a;
the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; or the common law theories of
payment by mistake, uﬁjust enrichment, and fraud..

5. Conditioned upon ,MBPG’s;f,t,lll,lg‘ip’ay'mcnjc of the MBPC Settlement Amount and
the additional amount-provided‘fqr fiﬁ[this Paragfaph'to~be paid to Relator by MBPC for
attorneys’ fees and costs, Relator,’ foriitself énd._fér i.tbs' members, successors, attorneys, agents,
and assigns, releases MBPC, its agents, attoméys, owners, successors, and assigns: (a) from any
claim Relator has or could have had on behalf of the United States for the Covered Conduct
and/or by reason of any cause, matter, thing, fact, circumstance, event or agreement felating to or
arising from the Relator’s Complai»n;’.gq;f the;United, States Complaint under the False Claims

Act, 31 U.S.C. §§ 3729-3733; the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the

A

Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; or the common law theories of
payment by mistake, negligence,. unjust enrichment, and fraud; and (b) from any claim that
Relator has asserted or could hay.e:‘ qsfsprte% or.may; assert in the future for any acts or omissions
that preciated this Agreement. _MBPCagre‘es to pay Relator $64,000 in full satisfaction of all

attorneys’ fees and costs that Re.lat‘o_r,vpou]d haye claimed against MBPC and its owners,
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successors, attorneys, agents and-assigns puféuaﬁt t(;',31 U.S.C. § 3730(d) (the “Relator
Attorneys’ Fee Payment”), no later than 30 days after the Effective Date of this Agreement by
electronic funds transfer pursuant to written instructions to be provided by Relator’s counsel.

6. In consideration of MBPC’s obligations in the Agreement and the Integrity
" Agreement (“IA™), entered into between OIGeHHS'énd ‘MBPC, and conditioned upon MBPC’s
full payment of the MBPC Settlement Amount; OIG-HHS agrees to release and refrain from
instituting, directing or maintaining any administrative action seeking exclusion from Medicare,
Medicaid, and other Federal health care programs (as defined in 42 U.S.C. § 1320a-7(b)(f)
against MBPC under 42 U.S.C. § 1320a-7a (Civil Monetary Penalties Law) or42 US.C.

§ 1320a-7(b)(7) (permissive exclusion, for 'fr@qd,ki(;kbacks, and other prohibited activities) for
the Covered Conduct, except as re'ser"yed in Para:gréb‘h‘7 below (concerning excluded claims) and
as reserved in this Paragraph. OIG-HHS expressly reserves all rights to comply with any

| statutory obligations to exclude MBPC from Medicare, Medicaid, and other Federal health care

' progra‘ms under 42 U.S.C. § 13202~7(a) ﬁ(mapqat:gry exclusion) based upon the Covered Conduct.
Nothing in this Paragraph preclude‘s_";QI_G-HHS;.-ffom;-jta_;king action against entities or persons, or
for the conduct and practices, for w}‘)_i,ch.clai_ms have been reserved in Paragraph 7 below.

7. Notwithstanding the releases given in Paragraphs 4, 5, and 6 of this Agreement, or
any other term of this Agreement, the following claims of the United States are specifically
reserved and are not released:

a. Any liability. ?lfiSi,nggungqr Title 26, U.S. Code (Internal Revenue Code);
b.  Any crimihgl_ligbility;’ L
c. Except as expl_iciﬂy stated in this Agreement, any administrative liability,

.including mandatory exclusion from Federal health care programs;



d. | Any liability to the United States (or its agencies) for any conduct other
than the Covered Conduet'

e. Any hablhty based upon obhgatlons created by this Agreement

RN
N

8. Relator and its members successors: attorneys agents, and assigns shall not
object to this Agreement, and agree and conﬁrm that thrs Agreement is fair, adequate and
~ reasonable under all the crreumstances pursuant to 31 U. S C.§ 3730(0)(2)(B) Conditioned on
~ Relator’s recerpt of the payment descrrbed in Paragraph 1 of the Stipulation and Order of
Settlement and Release between Relator and the Umted States entered into simultaneously with
this Agreement (the “Relator Share Payment”) Relator for 1tself and for its members,
SUCCESSOrs, attorneys, agents, and ass'1 gns, relea‘se, Wawe, and forever discharge the United
States, its agencies, ofﬁcers, employees, servants, and agents, from any claims, known or
unknown, arising from the filing of the Relator’s Complaint and from any claims 'under 31
U.S.C. § 3730.

9. MBPC waives and shah not assert any defenses it may have to any criminal
prosecution or administrative action 1elat1ng to the Covered Conduct that may be based in whole
or in part on a contention that, under the Double Jeopardy Clause in the Fifth Amendment of the
Constitution, or under the Excessive Fines C]adse in the Eighth Amendment of the Constitution,
this Agreement bars a remedy sought m Suchcrrmmal prosecution or administrative action.

10. Nothing in this Paragraph or any other proviSion of this Agreement constitutes an
agreement by the United States concerning the characterization of the MBPC Settlement Amount

for purposes of the Internal Revenue laws, Title 26 of the United States Code.

11.  MBPC fully and finally releases the United States, its agencies, officers, agents,

employees, and servants, from any claims (including attorneys’ fees, costs, and expenses of



every kind and however denommated) that MBPC has asserted, could have asserted, or may
assert in the future agamst the Ij11;teé S.‘tates .1ts agenmes officers, agents, employees, and
servants, related to the C1v1l Actzon the Covered Conduct and the United States’ investigation
and prosecution thereof. o
12. MBPC for itself and its owners, successors, attorneys, agents and assigns, fully
and finally releases the Relator and its rnembers Larry Lee, M.D.; Damion Sanchez M.D.; and
Xavier Vicioso, M.D, and their agents attomeys successors and aSSIgﬂS from any claims
(including attorney’s fees, costs and expenses of every kind and however denominated) that
MBPC has asserted, could have asserted, or may assert in the future against Relator or its
members, related to the Covered Con.duct and the Relator’s investigation and prosecution
" thereof, and for any acts or omilssions -fch’at pre‘dated this Agreement.‘
13.  The MBPC Settlernen‘tAmountshallnotbe decreased as a result of the denial of
claims for payment now being; w1thheld fron) payment by any federal contractor (e.g:, Medicare
" Administrative Contractor, fiscal i'n'ter'rn{ediary:, ioan'ier) or any federal payer, related to the
Covered Conducf; and MBPC agrees not to resubmit.to any Medicare contractor or any state
payer any previoué]y denied claims related to the Covered Conduct, and agrees not to appeal any
such denials of claims. | |
14, MBPC agrees to the followmg o
| a. Unallowable Costs Defined: All costs (as defined in the Federal
Acquisition Regulation, 48 C.F.R. § 31 .205-47; and in Titles XVIII
and XIX of_the Social Secnljity Act, 42 US.C. §§ 1395-1395kkk-1 and
1396-1396,w—;5 ; andthe :fegp):‘a;ions and official program directives

'promnl'gated thereun’der) incurred by or on behalf of MBPC, its



present or former officers, directors, employees (including Dr. Qin),

shareholders, and agents in connection with:

i

iii.

iv.

vi.

the matters covered by this Agreement;

. the United States’ audit(s) and investigation(s) of the matters

covered by this Agreement;

Defendant’s inyéstigation, defense, and corrective actions

uhdertaken in respoﬁse to the United States’ audit(s) and civil

investigation(s) in connection with the matters covered by this
Agreement (including attorney’s fees);
the negotiation and performance of this Agreement;

the payments Defendant makes to the United States pursuant to

- this Agreement and any payments that Defendant may make to

'Relatqr, including costs and attorneys’ fees; and

the negotiation of, and obligations undertaken pursuant to any
IA to:

, a retain an independent review organization to
v' perfmm annual revieWs as described in any IA;

. and

b. prepare and submit reports to the OIG-HHS

are unallowable costs for government contracting purposes and under the

Medicare Program, Medicaid Program, TRICARE Program, and Federal

Employees 'H.eh_altb Benefits Program (FEHBP) (hereinafter referred to as

Unallowable Costs). However, nothing in Paragraph 14.a.(vi) that may

10



apply to the obligations undertaken pursuant to any 1A affects the status of
costs that are not allowable based on any other authority applicabl'e to
Defendant.

b. Future Treatment of Unallowable Costs: Unallowable Costs shall

be sepalfél;téjl'y t’deter__mflvn‘:e'dland accounted for in nonreimbursable cost
centers B’in")éfencia‘n't', and 5efendant shall not charge such
Unallowable Costs directly or indirectly to any contracts with the
United States or any State Medicaid program, or seek payment for
such .vUr‘lé]‘lgw’ablg ;Crps_’;sﬁthrqugh any cost report, cost statement,
iﬂfOI.‘l.‘l’lévt.i‘(').;“‘l ;‘icéterz;)ent:',-‘or; ;Ségzlﬁent requést submitted by Defendant or

. any of 'Fh?i:fi s‘ubs'ic_l‘ia'llriijesior afﬁliates to the Medicare, Medicaid,
TRICARE, or FEHBP Programs.

c. Treatment of Unallowable Costs Previously Submitted for

~ Payment: Defendant further agrees that within 90 days of the
Effec‘tivq};l?-qvtg of 4§h»i_§_(\ggeement it shall identify to applicable
Medicare aﬁ;i'TRICARE fiscal intermediaries, carriers, and/or
contractors, and Medicaid and FEHBP fiscal agents, any Unallowable
Costs (as defined in this Paragraph) included in payménts previously
sbught from the Unigcq States, or any State Medicaid program,
mcludmg,but not li:r_r;l'i'ted to, payments sought in any cost reports, cost
statements, @nfomigﬁén rc;quts, or payment requests already submitted
by Defendant or any éf their subsidiaries or affiliates, and shall

request, and agree, that such cost reports, cost statements, information

11



15.

reports, or payment requests, even if already settled, be adjusted to
account for the effect of the inclusion of the Unallowable Costs.
Defend'an;t agrees -th_alt j;he United States, at a minimum, shall be
entitlcd‘.ftp’jre;':oup’ ﬁ'dllﬁ.the'rﬂ.a‘ny overpayment plus applicable interest
and pefnavlt‘i.es asa reéult of the inclusion of such Unallowable Costs on
previously-submitted,cost reports, information reports, cost statements,
or requests for payment.v Any payments due after the adjustments have
been made shall be paid to the United States pursuant to the direction
of the ‘Dg?‘gljtzment‘ pf Justice and/or the affected agencies. The United
States reéeﬁeé 1ts ughts to disagree with any calculations submitted by
Defendant or ‘any of its subsidiaries or affiliates on the effect of
inclusion.of Unallowable Costs (as defined in this Paragraph) on
Defcndgp_‘g or ‘an):_qf: its sﬁbsi_c}iaries or afﬁ‘liates’ cost reports, cost
statémveriﬁsf,",»g.r infém??afign ,'féports.

N_ching'in this, Agre_eﬁﬁ_ent shall constitute a waiver of the rights of
the Uryitéd .Stétes to audit, examine, or re~exaﬁuine Defendant’s books
and records to determine that no Unallowable Costs have been claimed

in accordance with the provisions of this Paragraph.

Except as expressly provided herein, this Agreement is intended to be for the

I

benefit of the Parties only. The Parties do not release any claims against any other person or

entity, except to the extent provided for herein.

16.

Defendant agrees that it waives and shall not seek payment for any of the health

care billings covered by this Agreement from any health care beneficiaries or their parents,

[E R o e
i o Yo
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Sponsors, legally responsible individrials, or third party payors based upon the claims defined as
Covered Conduct.

17.  Except as provided for in Par_agraph 5, each Party shall bear its own legal and
other cvosts incurred in connection with this matter, including the preparation and performance of

1

this Agreement. ‘

18.  Subject to the excéiatiehs set forth in this Agreement, and in consideration of
MBPC’s obligations in this Agreement, conditioned upon MBPC’s full payment of the
Settlement Amount, the Government 'shall dismiss With prejudice the United States Complaint
and, conditioned upon Relator s recelpt of the Relator Share Payment and the Relator Attorney’s
Fee Payment, the Relator shall dismisslwnh preyudlce the Relator’ vs Action.

19.  This Agreement 1s‘goyerned by;the laws of the United States. The exclusive
jurisdiction and venue for any dispute relating to this Agreement is the United States District
Court fer the Southern District of New York. For purposes of construing this Agreement, thi's
Agreement shall be deemed to have been drafted by all Parties to this Agreement and shall not,
therefore, be construed against any Party for that reason in any subsequent dispute.

.20, This Agreement constitutes the complete'agreement between the Parties. This
Agreement may not be amended except by written consent of the Parties.

21.  The undersigned coansel.represent and warrant that they are fully authorized to
execute this Agreement oh behalf,qf"the-persgorie, and gntities indicated below.

22.  This Agreement_rriay‘;he _exeeuterl in'eehhierparts, each of which constitutes an
original and all of which constitute Q;he:and th:e'_‘same Agreement. |

23. 'i"his Agreement is binding on Defendant’s owners, successors, transferees, heirs,

and assigns.
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24, This Agreement. is bi:l‘n.aing on Relator’s members, suécessors, transferees, heirs,
and assigns. | | ‘ ?i«,";' i (, -‘ | |

25.  The Effective D;té: 6f "thi.s Agr_cza;ne‘n:c{is; tﬁe date it is entered by the Court. |

26.  This Agreement ‘fﬁei:ygbe execilfe::a in couhterparts, each of which constitutes an
original and all of whidh constitute.one and the same Agreement. Signatureé delivered by

facsimile transmission or as .pdf attachments to emails shall constitute acceptable, binding

signatures for purposes of this Agreement. .

! .
" P
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THE UNITED STATES OF AMERICA

Dated: New York, New York
April 30,2015

© * PREET BHARARA
. United States Attorney for the
- 'Southern District of New York

oy S

REBECCA C. MARTIN
JEAN-DAVID BARNEA
Assistant United States Attorneys
86 Chambers Street, Third Floor
New York, New York 10007
Telephone: (212) 637-2714/2679
Facsimile: (212) 637-2717

- Attorney for the United States
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